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 1.  TIME:  9:00   CASE#: MS5031 
CASE NAME: PARAQUAT CASES 
HEARING ON DEMURRER TO PETITION of PARAQUAT CASES 
FILED BY SYNGENTA AG, et al. 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to December 19, 2019 at 9:00 a.m. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-01440 
CASE NAME: WITT VS. DISCOVERY BUILDERS 
HEARING ON MOTION TO DISQUALIFY COUNSEL 
FILED BY DISCOVERY BUILDERS, INC., et al. 
* TENTATIVE RULING: * 
 
Continued by the Court to December 19, 2019 at 9:00 a.m. 

  

 3.  TIME:  9:00   CASE#: MSC16-01199 
CASE NAME: VINNIE KALSI VS. DISCOVERY BUILDERS 
HEARING ON MOTION TO DISQUALIFY COUNSEL 
FILED BY DISCOVERY BUILDERS, INC., et al. 
* TENTATIVE RULING: * 
 
Continued by the Court to December 19, 2019 at 9:00 a.m. 

  

 4.  TIME:  9:00   CASE#: MSC17-01059 
CASE NAME: GIANT DEVELOPMENT  VS.  J.H. FITZMAURICE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 
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 5.  TIME:  9:00   CASE#: MSC17-01059 
CASE NAME: GIANT DEVELOPMENT VS. J.H. FITZMAURICE 
SPECIALLY SET HEARING ON: MOTION RE STATUTE OF LIMITATIONS 
SET BY DEPARTMENT 39 
* TENTATIVE RULING: * 
 
 
Hearing required. 

Previously, this Court set a hearing date and briefing schedule in connection with trial of 

Defendant J.H. Fitzmaurice’s (“JHF”) statute of limitations defense to Giant Development, L.P.’s 

(“Giant Development”) Complaint, which has been severed from the remainder of the action.  

As an initial matter, the Court notes that there seems to be a difference among the parties about 

the stipulation to the manner in which this issue would be heard.  In the Court’s recollection, the 

issue arose because after the Court granted the motion to sever the statute of limitations 

defense, it inquired about how it would be tried, and whether a jury trial was requested.  Plaintiff 

requested a jury.  Defendants urged that there was no factual dispute.  All concerned 

recognized that if the matter were tried to a jury, Defendant could raise its claim that there is no 

factual dispute either through a motion for a nonsuit or a motion for directed verdict.  Thus, the 

Court suggested that the matters that would be submitted to a jury could be submitted to the 

Court on paper, and the Court would rule as it would on a motion for directed verdict.  Thus, if 

there were factual issues that must be decided by a jury, the motion would be denied.  If the 

undisputed facts showed that one side or the other was correct as a matter of law, then the 

Court would make a ruling.  The Court is aware that this method does not comply with the 

summary judgment/adjudication statute, but had understood that the parties agreed to it.  Since 

the record is somewhat unclear on this issue, the parties need to clarify their position. 

At issue is whether the construction defect claims in this case, arising out of the construction of 

the Giant Road Apartments in San Pablo, are barred by the statute of repose, Code of Civil 

Procedure (“CCP”) § 337.15. Section 337.15(a) says, in essence, that no action for damages 

resulting from a latent defect in an improvement to real property can be brought more than ten 

years from substantial completion of the improvement. Section 337.15(g) sets forth four 

conditions that also can trigger the running of the ten-year period.  

Here, JHF asserts that based on the date upon which the City of San Pablo issued Certificates 

of Occupancy for each of the buildings, this action was filed more than ten years after 

substantial completion of four of the five buildings in the complex. Giant Development contends 

that the statute of limitations did not begin to run until the project as a whole was completed and 

it recorded a Notice of Completion with the Contra Costa County Recorders’ Office.  

Request for Judicial Notice 

JHF requests judicial notice of several documents. The Request is unopposed. The Request is 

granted-in-part and denied-in-part. The Court takes judicial notice of the pleadings in the action 
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MSC17-01059 and the certified copies of certificates of occupancy. The Court declines to take 

judicial notice of the building inspection cards. Evid. Code §§ 452, 453. 

Giant Development requests judicial notice of the Notice of Completion recorded with the Contra 

Costa County Recorder Office. The Request is unopposed. The Request is granted. Evid. Code 

§§ 452, 453. 

Factual Background 

The timeline of relevant events is undisputed: 

 May 15, 2007 Certificate of Occupancy issued for Building 500 (JHF RJN Ex. M) 

 May 24, 2007 Certificate of Occupancy issued for Building 400 (JHF RJN Ex. K) 

 May 29, 2007 Certificate of Occupancy issued for Building 400 (JHF RJN Ex. L)  

 June 1, 2007 Certificate of Occupancy issued for Building 300 (JHF RJN Ex. J) 

 June 6, 2007 Certificate of Occupancy issued for Building 100 (JHF RJN Ex. H) 

 July 11, 2007 Notice of Completion for the Project recorded (Giant RJN Ex. A)  

 August 17, 2007 Certificate of Occupancy issued for Building 200 (JHF RJN Ex. D) 

 June 7, 2017 Giant Development files this action against JHF 

Substantial Completion “of the Improvement” Within the Meaning of Section 337.15 

The statute does not define “substantial completion of the improvement.” Giant seems to take 

the position that the parties’ contract, which called for construction of all five buildings and 

related improvements, defines of the improvement for purposes of CCP § 337.15. (See Opp. at 

7:11-14.)  

As it is used in section 337.15, the term “improvement” has been given a very broad 

interpretation:  

The word improvement, in respect to real property, has been described in various 

manners depending on the context in which it was used. Government Code 

section 66419, subdivision (a) defines the word improvement in respect to 

subdivision maps and sets forth “‘Improvement’ refers to such street work and 

utilities to be installed, or agreed to be installed, by the subdivider . . . and 

drainage needs . . . .” Civil Code section 3106 refers to “work of improvement” 

upon real property and sets forth “the filling, leveling, or grading of any lot or tract 

of land” as a “work of improvement.” Websters’ New Twentieth Century 

Dictionary (unabridged 2d ed.), defines improvement as “a change or addition to 

land, property, etc., to make it more valuable, such as a house, fence, garage, 

etc.” As used in section 337.15 “an improvement” is in the singular and refers 

separately to each of the individual changes or additions to real property that 

qualifies as an “improvement” irrespective of whether the change or addition is 

grading and filling, putting in curbs and streets, laying storm drains or of other 

nature. 
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(Liptak v. Diane Apartments, Inc. (1980) 109 Cal. App. 3d 762, 770–771 (Liptak), fns. omitted.) 

In Liptak the defendants “were each involved in the grading, filling, and maintaining of the slopes 

of [a subdivision] tract. Such work was completed during 1967; however, substantial completion 

of the homes and housing tract did not take place until June 1972.” (Liptak, supra, 109 Cal. App. 

3d at p. 767.) On March 4, 1978, 11 years after the defendants’ grading and filling had been 

completed, the plaintiffs’ homes were damaged by earth movement. The court found claims 

against the grading and filling defendants were untimely under section 337.15, even though the 

developer completed the subdivision within 10 years of the plaintiffs' damage. The court stated: 

“The 10-year period commences to run in respect to a person who has contributed towards ‘an 

improvement’ when such improvement has been substantially completed irrespective of whether 

or not the improvement is part of a development.” (109 Cal.App.4th. at p. 772.) In 1981 the 

Legislature codified the holding in Liptak by adopting section 337.15 subdivision (g). 

In Nelson v. Gorian & Associates, Inc. (1998) 61 Cal.App.4th 93 (Nelson) the court followed 

Liptak and applied section 337.15, subdivision (g), in a case where the plaintiffs purchased a 

buildable lot, constructed a home on it and within 10 years of purchase brought suit against the 

seller. In that case, plaintiffs sued the three entities responsible for performing design, survey, 

and grading work on their lot. (Nelson at pp. 95-96.) While the grading work was completed in 

December 1985, and the other work either before that or concurrently with that, the notice of 

completion for the overall project was not filed until July 1987. The lawsuit was filed in April 

1996. (Nelson at pp. 95-96.) The court stated: “Here the work of improvement was a graded, 

buildable lot. After the engineering and grading work was substantially completed in 1985, [the 

lot] was ready for construction. Appellants filed their complaint more than 10 years later, alleging 

that respondents ‘failed to properly plan, supervise, inspect, fill, grade, compact and prepare 

plaintiffs’ lot … .’ Substantial evidence supports the trial court’s ruling that the action against [the 

seller] was barred by section 337.15.” (61 Cal.App.4th at pp. 99–100.) 

Analysis 

Under CCP § 337.15(g), the ten-year period commences “upon substantial completion of the 

improvement, but not later than the date of one of the following, whichever first occurs.” (CCP 

§ 337.15 [emphasis added].) It then sets forth four different events, each of which can render 

the date of substantial completion irrelevant: (1) final inspection; (2) recordation of a notice of 

completion; (3) use or occupation of the improvement; or (4) one year after cessation of work.  

In other words, where any four specific events occurs before “substantial completion,” the court 

need look only at the specified event, not substantial completion.  Here, it is not disputed that 

the certificates of completion reflect the public agency final inspection, and the action may not 

be brought more than ten years after the applicable Certificate of Occupancy.   

Thus, the crux of the parties’ disagreement is whether “completion” is measured by individual 

buildings or by the project as a whole.  If the development here is five separate “improvements,” 

it is clear that the action is untimely as to four of the buildings, i.e., those for which final 

inspection (as evidenced by the Certificate of Occupancy), occurred more than ten years before 

the action was filed.  If this project is one “improvement,” the fact that the last certificate of 
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occupancy and the notice of completion were issued less than ten years before filing means that 

the action is timely.  

Accordingly, JHF argues that the issuance of certificates of completion for each individual 

building triggers the 10-year period in § 337.15 pursuant to subsection (g)(1) as a date of final 

inspection by the applicable public agency. In opposition, Giant Development argues that this is 

one “improvement,” and the notice of completion recorded July 11, 2007 controls. 

While it does not seem to be seriously disputed by the parties, the Court concludes that the 

issuance of a certificate of occupancy by the public agency that issued the building permit 

establishes the “final inspection” date for purposes of section 337.15(g)(1). That said, the Court 

notes that there is no published California authority interpreting the “final inspection” language in 

§ 337.15(g)(1). Furthermore, there appears to be a factual discrepancy with respect to building 

400 which has two certificates of occupancy; one dated May 24, 2007 and one dated May 29, 

2007. 

The fact that five separate certificates of occupancy were issued is evidence that this was five 

separate “improvements.”  Giant, however, argues that this was one “improvement,” because it 

was financed, managed, contracted, and built as one single enterprise. Under that analysis, 

whether governed by the last of the five certificates of occupancy or by the recordation of the 

notice of completion, the action is timely.  JHF counters with significant case authority (e.g., 

Schwetz v. Minnerly (1990) 220 Cal.App.3d 296, 308, Liptak, supra, 109 Cal.App.3d at p. 771), 

which make it clear that a single development can have more than one statute of limitations date 

for different parts of the project. 

For current purposes, however, the issue is not which of these views is right, but whether the 

issue of whether this project is one improvement or five improvements is a factual issue to be 

submitted to the jury, or an issue that can be resolved as a matter of law.  If the Court were to 

find that the existence of separate certificates of occupancy by legal definition means that there 

are five separate projects, then a final ruling on the issue could be made.  If the Court finds that 

the issue of an “improvement” must be decided based not only on the certificates of occupancy, 

but based on the planning, permitting, contracting, and execution of the project, then it appears 

from the limited presentation the parties have made that the jury would need to hear evidence 

on how the project actually was carried out. The latter conclusion is supported by a reading of 

§ 337.15(g)(1)’s “date of final inspection” in context with the entire subsection, which suggests a 

fact specific inquiry about what “the improvement” entails for a given development. Furthermore, 

a jury may need to hear evidence to support the conclusion that JHF’s “profession or trade” 

within the meaning of § 337.15 was to complete the entire Project, not merely individual 

buildings. Ultimately, there is no legal authority to conclude that the certificates of occupancy, as 

a matter of law, define “the improvement” for purposes of the statute of limitations. 
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 6.  TIME:  9:00   CASE#: MSC18-00859 
CASE NAME: TERRY VS. TF LOUDERBACK 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY CHRISTOPHER TERRY 
* TENTATIVE RULING: * 
 

Plaintiff Christopher Terry moves for approval of his class action and PAGA settlement. 

Background: 

The original complaint, filed May 25, 2018, included five causes of action:  failure to pay 
minimum wages, failure to pay overtime wages, failure to provide meal periods, failure to 
provide accurate wage statements, and failure to pay all wages owed upon termination.  The 
First amended complaint, filed August 7, 2018, added a cause of action for civil penalties under 
PAGA.  The second amended complaint, filed October 22, 2019, after the settlement had been 
reached, added a cause of action for failure to provide rest periods. 

The agreement provides a settlement class consisting of truck drivers implied during the 
Class Period, consisting of 132 persons.  A gross settlement of $273,000, non-reversionary, will 
be paid.  A payment to the LWDA of $7,500, a class representative incentive payment of 
$5,000, $12,000 in litigation costs, and $91,000 in attorney fees (1/3 of the gross amount), will 
be deducted, leaving $155,000 actually paid to the class members. This will result in an average 
payment of $1,174 per class member.  In addition, settlement administration costs of up to 
$7,000 will be deducted from the settlement amount, but this has not been accounted for in 
counsel’s arrival at the $155,000 figure.   

The notice to the class is provided, and the class members will not be required to file a 
claim.  Any uncashed checks will be voided and the unclaimed funds will be distributed to the 
State Controller.  Thus, there will be no residue under Code of Civil Procedure section 384.  
The settlement does not describe what efforts will be made to find new addresses for notices 
that are returned as undeliverable.  

The LWDA was given notice of the proposed settlement on October 17, 2019. 

Legal Standards: 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of meaning class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
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Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)    The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America, supra, 141 
Cal.App.4th at 63.) 

Attorney fees and incentive payment: 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 

503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Counsel in this case has not provided the information necessary to make such analysis.  

Following typical practice, however, the fee award will not be considered at this time, but only as 
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part of final approval.  For that motion, however, sufficient information to conduct the lodestar 

cross-check shall be provided. 

Similarly, the request for a $5,000 representative incentive payment would be 

considered at the final approval stage. 

Discussion: 

Counsel asserts that this is a favorable settlement, including more than 100% of the 
potential liability for damages.  (Karasik Dec., Par. 9.)  The moving papers provide no real 
analysis of this.  They do not describe in any meaningful way the “rounding errors” that are the 
gravamen of the complaint.  They do not describe in detail any of the informal discovery they 
obtained.  Finally, they do not describe how this case about rounding errors morphed into a 
case that purports to resolve all claims concerning six different types of wage violations, or any 
of the information that was obtained, even informally, to determine the validity of those claims. 

Despite the $273,000 total award, the PAGA penalty is $10,000 (thus the $7,500 

payment to the LWDA).  The discrepancy between the total recovery and the PAGA penalty is 

sufficient that the Court could infer that PAGA was being used merely as leverage to obtain a 

greater damage award, which is not subject to having 75% allocated to the state. 

Conclusion: 

 Counsel needs to provide a declaration setting forth the basis for this resolution in 

greater detail before the Court can determine whether the settlement is fair, reasonable, and 

adequate.  (See discussion above.)  Accordingly, the tentative ruling is that the matter will be 

continued to December 19, 2019, at 9:00 a.m.  Counsel is to provide a supplemental brief 

addressing the issues noted above no later than December 12, 2019.  If counsel disagree or 

propose a different schedule, they may contest the tentative ruling. 

 

  

 7.  TIME:  9:00   CASE#: MSC19-00361 
CASE NAME: JENNIFER MORITA VS. LENNAR HOMES 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY LENNAR HOMES OF CALIFORNIA, INC. 
* TENTATIVE RULING: * 
 
The Court has received a fax dated December 3, 2019 from defendant requesting that the 
hearing be continued due to plaintiff providing her responses to discovery on December 2, 2019.  
Accordingly, the matter is continued to December 19, 2019, 9:00 a.m.  Given that the matter had 
been one of an apparent failure to provide any response, at the continued hearing, the burden 
will be on plaintiff to show why objections should not be waived and sanctions ordered.  (See, 
e.g., Code of Civil Procedure § 2030.290(a).)  If the parties have a dispute concerning the 
adequacy of the responses, this will require a new meet-and-confer process, will change the 
issues to be briefed by the parties, and will require a new motion. 
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 8.  TIME:  9:00   CASE#: MSC19-00972 
CASE NAME: KERRI K. AND JACOB K.  VS.  STATE OF CALIFORNIA 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY CONTRA COSTA COUNTY OFFICE OF EDUCATION 
* TENTATIVE RULING: * 
 
See line 10. 

  

 9.  TIME:  9:00   CASE#: MSC19-00972 
CASE NAME: KERRI K. AND JACOB K.  VS.  STATE OF CALIFORNIA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CONTRA COSTA COUNTY OFFICE OF EDUCATION 
* TENTATIVE RULING: * 
 
See line 10. 

  

10.  TIME:  9:00   CASE#: MSC19-00972 
CASE NAME: KERRI K. AND JACOB K.  VS.  STATE OF CALIFORNIA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY STATE OF CALIFORNIA, et al. 
* TENTATIVE RULING: * 
 

Before the Court are two demurrers and a motion to strike plaintiffs’ Second Amended 
Complaint (“SAC”).   

I. Alleged Factual Background 

This putative class action stems from the claims of four current and former students 
(“Student Plaintiffs”) that they are suffering, or have suffered, from the improper use of physical 
restraints and seclusion at the Floyd I. Marchus School (“Marchus”).  (SAC, Pars. 7, 21–28.)  
Student Plaintiffs bring this action through their guardians ad litem against several county-level 
defendants and several state-level defendants.  Their guardians also bring their own claim 
based on their standing as taxpayers (collectively the “Taxpayer Plaintiffs,” and together with 
Student Plaintiffs, “Plaintiffs”).   

Marchus is a school for students with significant emotional and behavioral needs, run by 
defendant Contra Costa County Office of Education.  The school provides special education 
services to approximately 110 K–12 students from 16 California school districts.  (SAC, Par. 28.)   

Plaintiffs allege that the Contra Costa County Office of Education and its employees 
(“County Defendants”) have engaged in “systemic” violations of the law by implementing 
punitive behavioral interventions, including physical restraints and seclusion on a routine, non-
emergency basis.  (SAC, Pars. 8–13, 80–135.)  While an educational provider may use 
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seclusion or a behavioral restraint to control dangerous behavior in an emergency, the 
measures taken must be the least restrictive necessary.  (Cal Ed Code §§ 49005.4, 56521.1.)  
The Education Code also prohibits the use of “corporal punishment.”  (Cal. Ed. Code, §§ 56520, 
subd. (a)(4); 49001, subd. (a).)  Plaintiffs allege that the underreporting of these unlawful 
practices by the County Defendants perpetuate the practices, and prevent parents and 
authorities from remedying the violations.  (SAC, Pars. 145-155.)   

Against the State of California, State Board of Education, California Department of 
Education (“CDE”), and Tony Thurmond, in his official capacity as Superintendent of Public 
Instruction (“State Defendants”), Plaintiffs allege the failure to ensure that restraints and 
seclusion are used only as permitted by law.  (SAC, Par. 175.)   

Plaintiffs allege that they have attempted to resolve their complaints through 
administrative procedures, but that such procedures are ineffective as to the systemic nature of 
their complaints. (See, e.g., SAC Pars. 195–201.)  Specifically, in November of 2017, guardian 
ad litem, Elyse K., filed a “Compliance Resolution Proceeding” (“CRP”) complaint with the 
California Department of Education alleging the use of abusive restraints on Student Plaintiff 
Kerri K. (SAC, Par. 93.)  The CDE initially concluded that Marchus’s staff had violated California 
Education Code section 56521.1, subdivision (d)(3) by the use of force exceeding that which is 
reasonable and necessary under the circumstances, but the finding was reversed on 
reconsideration. (SAC, Par. 93.) 

Underlying a number of the issues here (class status, exhaustion of administrative 
remedies) is whether Plaintiffs have alleged any actual policies and practices, or only a series of 
individual incidents that need to be addressed individually.  They allege that seclusion is routine.  
(SAC, Par. 8, 13, 14, 57.)  They allege that various physical holds are used, including one (the 
“prone restraint”) that is completely forbidden (SAC, Pars. 60-64) and some that are entirely 
invented by Marchus staff (SAC, Par. 70.)  They allege that restraints and seclusion are not just 
used for safety, but as punishment (SAC, Par. 136), that the restraints continue after the 
precipitating behavior has stopped (SAC, Par. 141), and that students start the day in seclusion 
for actions from the prior day.  (SAC, Par. 142.)  They allege generally that these are policies 
and practices (SAC, Par. 219), but do not specify whether this means a written or oral 
instruction or guideline, as opposed to simply happening frequently. 

The outer edges of the issue are not difficult to state:  A staff member who applies a 
restraint to a student that is inappropriate based on the particular facts and circumstances at the 
time may be violating the legal requirements, but it is an individual error, not a policy or practice.  
At the other edge, if the school promulgated a written policy directing that a restraint always 
should be applied under a circumstance that clearly does not call for it  (“any student who does 
not address the teacher as ‘sir’ or ‘ma’am’ shall be paddled”), there clearly would be an unlawful 
policy and practice.  Nothing of the latter type is alleged here.  Instead, the complaint in essence 
says that certain unlawful restraints and seclusion are extremely common and overused such 
that they amount to a “policy and practice” that can be addressed only by relief that would 
change the ongoing practice.  Moreover, assuming the truth of the pleaded facts for purposes of 
the demurrers, every student is at ongoing risk of having improper restraints imposed on them, 
whether or not the restraints actually are imposed on a given day. 
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After unsuccessful efforts to meet and confer with Plaintiffs’ counsel, both State and 
County Defendants filed demurrers.  The County Defendants also filed a motion to strike.  
Defendants and Plaintiffs filed requests for judicial notice. 

II. Requests for Judicial Notice 

In support of the demurrer, State Defendants submitted a request for judicial notice 
pursuant to Evidence Code section 452, subdivision (c), which allows a court to take judicial 
notice of “[o]fficial acts of the legislative, executive, and judicial departments of the United States 
and of any state.  They request notice of recent Assembly Bill 2657, Exhibit A to the request, 
which “materially changed the landscape in which Plaintiffs bring their suit.”  (State MPA, 13:14-
16.)  State Defendants also request judicial notice of various additional documents to support 
their argument that “CDE has taken numerous steps to implement the new data collection and 
reporting requirements regarding the use of restraints and seclusion.” (State MPA,15:7-9.)  The 
additional documents include three letters, two Outlook meeting invitations, and one meeting 
agenda.  Plaintiffs, claiming that Exhibits B-G are intended to counter their assertion that “CDE 
has failed to take meaningful proactive measures…,” object to judicial notice because the facts 
and propositions therein are “reasonably subject to dispute,” and such evidence is improperly 
considered on demurrer.1  The request for judicial notice of Assembly Bill 2657 is not challenged 
and is granted.  As to exhibits B-G, the exhibits are not authenticated and their availability on 
the internet does not cause their contents to be official acts.  (Jolley v. Chase Home Finance, 
LLC (2013) 213 Cal.App.4th 872, 889 [no official website provision for judicial notice in 
California].)  As to those exhibits, the request is denied. 

In support of its reply brief, the State Defendants also request judicial notice of the 
contents of transcript excerpts from proceedings in another case currently pending in federal 
court, Case No. C 96-4179 (Emma C., et al. v. Tony Thurmond, et al., formerly Emma C., et al. 
v. Tom Torlakson, et al.)  The request is opposed by Plaintiffs, who argue that the request is 
improperly made on reply and seeks to convert the demurrer into a dispute about the evidence, 
rather than the pleadings.  The transcripts are not determinative on demurrer.  Therefore, the 
request is granted, but this does not affect the ruling.  (See Jay v. Mahaffey (2013) 218 
Cal.App.4th 1522, 1538 [trial court has discretion to admit evidence on reply].) 2 

With their reply brief in support of their demurrer and motion to strike, County 
Defendants submitted the final reconsideration report on plaintiff Elyse K.’s CRP complaint, 
requesting judicial notice of the report, and the fact that the report is dated March 12, 2018, 
more than 90 days before this action was filed.  Plaintiffs object, asserting the request is 
improper because it relates to a timeliness argument raised for the first time on reply, because it 

                                                
1 Plaintiffs improperly cite Gallup v. Superior Court (2015) 235 Cal.App.4th 682, a depublished case.  This 
authority may not be relied upon pursuant to California Rules of Court 8.1115. 

2 At various points, State Defendants refer to the litigation in Emma C. v. Thurmond, a long-pending United 
States District Court case concerning the State’s duty to collect information from public school concerning 
special education, including the use of restraints and seclusion.  They suggest that that case covers the 
issues in this case, without specifically setting forth grounds for a stay or other relief.  Based on this Court’s 
review of the two matters, it appears that this case is concerned with the substance of the restraint policies, 
not the data collection.  While some parts of the Second Amended Complaint refer to failures to monitor and 
collect data, it appears that those allegations are only background facts that may lead to the alleged 
violations.  Thus, this case does not appear to overlap with Emma C.  
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involves evidentiary considerations improper at the demurrer stage, because it is irrelevant, and 
involves facts reasonably subject to dispute.  The Court finds the final reconsideration report 
relevant to the argument made by Plaintiffs in their opposition to the demurrer that the CRP 
complaint should be construed as exhaustion, further discussed below.  Because the 
reconsideration report is referenced in the SAC, is responsive to arguments made in Plaintiffs’ 
opposition, and because Plaintiffs have had the opportunity to respond, the request is granted 
as to the date and existence of the report.  (See Jay, supra, 218 Cal.App.4th at 1538 [trial court 
has discretion to admit evidence on reply].) 

Plaintiffs request judicial notice of various trial court level decisions, which they claim 
support their argument against the State Defendants’ demurrer to the third cause of action: 
“superior courts have strongly rejected the State’s argument in education cases that it has no 
duty to intervene.” (Plaintiffs’ Opp to State Demurrer, 7:9-11.)  The request is unopposed and is 
granted. 

At the direction of the Court, on November 22, 2019, plaintiffs filed (under seal) a copy of 
Elyse K.’s administrative complaint and the initial response to it.  The Court takes judicial notice 
of those documents, not for the truth of the matters asserted, but to establish the nature of the 
matters raised therein. 

III. Analysis of All Demurrers 

A court assessing a demurrer accepts as true the facts pleaded in the complaint, but 
rejects contentions, deductions and conclusions of fact or law.  (Blank v. Kirwan (1985) 39 
Cal.3d 311, 318.)  The complaint must be “liberally construed, with a view to substantial justice 
between the parties.” (Code Civ. Proc. § 452.) 

A. Exhaustion of Administrative Remedies 

In their demurrers, both State and County Defendants argue Plaintiffs failed to exhaust 
their administrative remedies.  Both sets of defendants raise this argument as it relates to the 
first and second causes of action.  The County also raises the argument with respect to the 
seventh and eighth causes of action.  Because the issue arises with respect to several different 
causes of action, the Court will discuss the issue generally. 

1. Whether Exhaustion is Required  

In Fry v. Napoleon Cmty. Sch. (2017) ___U.S.___ [137 S.Ct. 743, 755, 197 L.Ed.2d 46, 
61], the US Supreme Court clarified that IDEA administrative remedies must be exhausted prior 
to bringing a civil action under any law for which “the gravamen of [the] complaint seeks redress 
for a school’s failure to provide a FAPE, even if not phrased or framed precisely that way.”   

The Supreme Court identified two questions that assist in determining whether the 
gravamen of the complaint concerns the denial of FAPE.  When the answer is no, the complaint 
likely does concern a FAPE, even if it does not explicitly say so.  (Fry, supra, 137 S.Ct. at 756.) 
The first question is: could the plaintiff have brought essentially the same claim if the alleged 
conduct had occurred at a public facility other than a school? The second question is: could an 
adult at the school (i.e. a non-student employee or visitor) have pursued the same claim? (Ibid.)  
The history of the proceedings can also provide clues as to whether the gravamen of a 
complaint concerns the denial of a FAPE.  (Id. at 757.) 
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State and County Defendants argue the gravamen of the complaint is the denial of 
FAPE.  

Without naming the gravamen of their suit, Plaintiffs imply that the gravamen of their 
action is not the denial of a FAPE.  (Opp to State Demurrer, 11:24-12:7; Opp to County 
Demurrer, 14:12-15:10.)  They cite Moore v. Kansas City Public Schools (8th Cir. 2016) 828 
F.3d 687, which addressed common law torts arising from a non-educational injury (premises 
liability and negligent supervision claims stemming from a rape on high school campus).  
Plaintiffs further argue that, based on the plain language of the IDEA, its exhaustion provisions 
are not meant to limit rights available under state laws.  (Opp to County Demurrer, 14:12-15:10.)   

Based on the allegations of the complaint, which allege that the overuse of restraints and 
seclusion is tied to the failure of many student plaintiffs to achieve their educational goals, it 
seems clear that the applying proper restraint and seclusion policies is an integral part of the 
provision of a Free and Appropriate Public Education.  It is the gravamen of the dispute.  
Therefore, Plaintiffs are required to exhaust their administrative remedies. 

2. Was Exhaustion Excused?  

Plaintiffs allege the requirement to exhaust remedies was excused, because they seek 
“systemic” and “class-wide reform” that the OAH could not and would not address in a due 
process hearing.  (SAC, Par. 197.)  While there are numerous cases on this issue, two in 
particular provide the best analysis for purposes of this discussion: Hoeft v. Tucson Unified 
School District (9th Cir. 1992) 967 F.2d 1298, 1308 and Christopher S. v. Stanislaus County 
Officer (9th Cir. 2004) 384 F.3d 1205, 1209-10.   

In Hoeft plaintiffs filed a class action challenging the school district’s policies for 
providing (and denying) extended school year services.  One of the plaintiffs pursued a 
compliance complaint against the Arizona Department of Education, claiming that the district 
was violating the IDEA.  Highlighting the policies behind exhaustion of remedies, the Ninth 
Circuit found exhaustion should not be lightly set aside where a court could benefit from the fact-
intensive administrative record, the expertise of agencies, and where the state agency is on 
notice that practices may need correction.  (Hoeft, supra, 967 F.2d at 1303.)   

 Plaintiffs in Hoeft claimed exhaustion was excused for the same reasons claimed in this 
case: because it would be futile, remedies would be inadequate, and because the agency had 
adopted a policy or pursued a practice of general applicability that is contrary to the law.  (Hoeft, 
supra, 967 F.2d at 1303-04.)  The court determined that the latter exception was a narrow one, 
explaining that it applies only where the claims are “so serious and pervasive that basic 
statutory goals are threatened.”  (Id., at 1307-1308.) 

There, the Ninth Circuit explained that administrative exhaustion is critically important to 
the effective determination of claims and scope of any remedy related to individual harm and 
associated damages.  The requirement serves the important purposes of affording the parties 
and the courts the benefits and expertise of the agency, ensuring the compilation of an 
adequate record for review, and putting the state on notice.  (Hoeft, supra, 967 F.2d at 1303-
05.)  In that case, even where the court found that technical expertise was not required to show 
that certain policies (parental notification and extent of extended year programming) were 
unlawful on their face, exhaustion was not excused.  (Id. at 1306-1307.)  Ultimately, it 
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determined that the cases involved significant individualized determinations that would benefit 
from administrative review. 

In Christopher S., supra, 384 F.3d at 1211-14, the court applied the same standards, but 
to a school district policy that provided that autistic students would have a shorter school day 
than other students.  It found that the policy was uniform, not based on individual characteristics, 
and unlawful on its face, and thus did not require use of the administrative procedure.   

3. Did Plaintiffs Exhaust by Filing the CRP Complaint? 

Administrative remedy exhaustion, as prescribed by the IDEA, requires an impartial “due 
process hearing” conducted by the Office of Administrative Hearings after which either party, if 
dissatisfied with the outcome, may bring a civil action in state or federal court within 90 days.  
(County MPA, 8:14-14:22, State MPA, 17:2-22:4.)   

Plaintiffs claim that Elyse K.’s CRP complaint contained “systemic” allegations that were 
ignored by defendants, and satisfied the administrative exhaustion requirements in this case.  
(SAC, Pars. 176-178, 198.)  Review of the document, however, indicates that the gravamen of 
the complaint was the individual treatment of Elyse K.’s child, not any school-wide practices, 
despite a few remarks concerning the school personnel generally.  Reviewing the CDE’s 
ultimate ruling (on reconsideration), it is clear that the issue in the proceeding focused only on 
the individual circumstances of the student in question.  Nor did it purport to rely on any rigid 
rule or policy in reaching its conclusions.   

On a case by case basis, courts may choose to accept exhaustion of the CRP as a 
substitute for exhausting IDEA procedures in challenges to facially invalid policies.  (Hoeft, 
supra, 967 F.2d 1298 at 1308; Christopher S., supra, 384 F.3d at 1209-10.)   

The CRP was sufficient to exhaust remedies with regard to the child of Elyse K., but it 
did not exhaust administrative remedies on behalf of the putative class. 

4. Conclusion as to Exhaustion of Administrative Remedies. 

While naming incidents of extreme restraints and seclusion as “systemic,” “generally 
applicable” “practices and/or policies” of the County Defendants, the allegations verge on the 
conclusory. (See SAC, Par. 200.) The extensive but vague nature of the relevant allegations 
concerning “policy and practice” leaves the Court with two alternatives: (1) Overrule the 
demurrer, allowing the case and discovery to proceed, understanding that, at some point based 
on the appropriate motion, Plaintiffs’ ability to proceed and obtain any relief will be subject to a 
greater showing that there are “policy and practice” issues that are not subject to administrative 
exhaustion; or (2) Sustain the demurrer, with leave to amend, and allow Plaintiffs to seek 
discovery to further refine their allegations.  Plaintiff’s ability to take discovery does not depend 
on the state of pleadings (Mattco Forge, Inc. v. Arthur Young & Co. (1990) 223 Cal.App.3d 
1429, 1436), and may continue after a demurrer has been sustained.  (Budget Finance Plan v. 
Sup.Ct. (McDowell) (1973) 34 Cal.App.3d 794, 797.)  Indeed, plaintiff may need discovery to 
draft the amended complaint.  (Union Mut. Life Ins. Co. v. Sup. Ct. (Scott) (1978) 80 Cal.App.3d 
1, 12.)  Of course, the Court has discretion to stay discovery where there is no showing that 
further discovery would enable plaintiff to properly amend. (Terminals Equipment Co. v. City & 
County of San Francisco (1990) 221 Cal.App.3d 234, 237.)  Accordingly, the contrast between 
the two alternatives is not as stark as it might seem initially.  In either event, the case must 
continue while Plaintiffs are given the opportunity to establish a basis upon which they may 
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proceed in court, on a class-wide basis, rather than proceed individually through administrative 
proceedings. 

Either of the above two alternatives could be chosen under the circumstances of this 
case.  Considering those circumstances, the Court will sustain the demurrers, with leave to 
amend, as to those causes of action for which exhaustion of administrative remedies is the 
issue. 

B. 1st Cause of Action 

In the first cause of action, Plaintiffs allege violation of 56000 et seq. of the California 
Education Code, which encompasses California’s legislative scheme adopted in order to comply 
with the IDEA and its due process hearing requirements.  The sole basis for defendants’ 
demurrers to the first cause of action is failure to exhaust administrative remedies.  Accordingly, 
for the reasons set forth above, the demurrer is sustained with leave to amend. 

C. 2nd Cause of Action - Government Code Section 11135 

Unlike the first cause of action, a plaintiff bringing a claim under Government Code 
Section 11135 “need not pursue administrative or any other remedies prior to, or instead of, 
bringing an action for equitable relief,” (Donovan v. Poway Unified School Dist. (2008) 167 Cal. 
App. 4th 567, 594, citing Assem., 3d reading analysis of Assem. Bill No. 677 (2001–2002 Reg. 
Sess.) as amended Apr. 25, 2001, p. 3.)  Thus, failure to exhaust administrative remedies would 
not bar this cause of action. 

The demurrer has other grounds, however.  

State Defendants also demur to this cause of action on the ground that it is uncertain.  
(State MPA, 25:1-26:18.) They argue that Plaintiffs have failed to allege their theory of liability, 
which must be (1) disparate impact, (2) disparate treatment, or (3) failure to provide a 
reasonable accommodation.   

In response, Plaintiffs maintain that those requirements do not apply here.  Section 
11135 dispenses with that analysis in favor of requiring only that the Plaintiffs show that they 
have been denied meaningful access to programs on the basis of a disability.  (Crowder v. 
Kitagawa (9th Cir. 1996) 81 F.3d 1480, 1483-84.)  Plaintiffs assert that they have sufficiently 
alleged that Plaintiffs have been denied meaningful access to an appropriate education, 
because of their disabilities.  Plaintiffs are correct, and their allegations on this issue are 
sufficient. 

The State Defendants also demur to the second cause of action on the ground that the 
complaint does not allege facts stating that they are violating section 11135, as opposed to the 
County Defendants.  They point out that there is no vicarious liability here, and argue that the 
provision of continued funding is not itself sufficient to constitute a violation, nor do they 
“conduct, operate, or administer” the local program under section 11135, subdivision (a).   

It appears, however, that State Defendants had the authority (indeed, duty) to take 
action to remedy the excessive use of restraints, but failed to do so.  As the Supreme Court 
pointed out in Butt, “the State’s ultimate responsibility for public education cannot be delegated 
to any other entity.”  (Butt v. State of California (1992) 4 Cal.4th 668, 681.) 

Of greater concern is the recent case of Collins v. Thurmond (2019) 41 Cal.App.5th 879, 
904-05, in which the Court of Appeal held that the education-based claims were removed from 
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the ambit of the statute by amendments made in 2017 when the Legislature removed 
“educational equity claim[s]” from the scope of Government Code section 11135.  Plaintiffs have 
explained why they believe this case was wrongly decided.  Since the decision is the only 
published Court of Appeal opinion on the subject, however, this Court must follow it.  (See Auto 
Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.) 

While this issue has been raised only by the State Defendants, Collins applies to the 
statute as a whole, including the County Defendants.  Accordingly, the demurrer to the second 
cause of action is sustained, without leave to amend. 

D. 3rd Cause of Action – Equal Protection - Article I, section 7(a) and Article IV, section 
16(a) of the California Constitution 

State Defendants demur to the third cause of action, asserting that the claim here is 
uncertain because it does not allege a “sufficiently identifiable group for purposes of an equal 
protection action.”  (Vergara v. State of California (2016) 246 Cal.App.4th 619, 646 [The alleged 
group “must have some pertinent common characteristic other than the fact that they are 
assertedly harmed by a statute.”])  This is a necessary portion of the claim, even where a 
fundamental right is involved.   

Plaintiffs distinguish Vergara, noting the students of Marchus are an identifiable group 
that share a common characteristic aside from their harm: their attendance at Marchus.  (Opp to 
State Demurrer, 7:16-8:7.)  This is sufficient. 

The State Defendants also assert that Plaintiffs have failed to identify a similarly situated 
group against whom the Plaintiffs can be compared.  An example of a comparator class was 
provided in Butt, supra, 4 Cal.4th at 674.  In that case, involving the potential closure of schools 
in the Richmond School District, the court found that a group of students in the Richmond 
School District (whose schools would be closed six weeks early) compared to students in all 
other districts (who would receive instruction for the full year) was a sufficient group of 
identification or “comparator” class.  There, the plaintiffs specifically included a comparator class 
in the complaint, which “alleged as follows: […] as an unjustified discrimination against District 
students compared to those elsewhere in California, the closure would violate equal protection 
guarantees of the California and United States Constitutions.”  (Id., 4 Cal.4th at 674 [emphasis 
added].)  The State Defendants attempt to distinguish Butt on the ground that in that case all 
students in the Richmond District would be deprived of schooling, while in this case, the class 
would consist only of those who received improper restraints.  But as alleged by Plaintiffs, all 
students at Marchus are “subject to” the school-wide practices, in that the the unlawful policies 
exist and could be applied to them at any given time and day. 

Plaintiffs argue that their reference to statewide standards identifies such a “comparator” 
class.  (SAC, Par. 224.)  This is sufficient. 

Accordingly, the State Defendants’ demurrer to the third cause of action is overruled. 

E. 7th Cause of Action – Unruh Civil Rights Act 

County Defendants demur to the seventh cause of action for violation of the Unruh Civil 
Rights Act.  They argue Plaintiffs failed to exhaust administrative remedies under the IDEA.  As 
Plaintiffs point out in their Opposition, the IDEA exhaustion requirements do not apply to state 
claims under the Unruh Civil Rights Act.  (See Cal. Civ. Code, § 52 subd. (e) [“Actions brought 
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pursuant to [the Unruh Act] are independent of any other actions, remedies, or procedures that 
may be available to an aggrieved party pursuant to any other law.”].) 

County Defendants also argue that a public school is not a “business establishment” 
under the Unruh Civil Rights Act.  There is no controlling authority on this express issue, 
although a federal district court has held that it is not (Zuccaro v. Martinez Unified Sch. Dist. 
(N.D.Cal. Sep. 27, 2016, No. 16-cv-02709-EDL) 2016 U.S.Dist.LEXIS 192532, at 30-39) and the 
Court of Appeal has held that a private, religious school is not subject to the act. (Doe v. 
California Lutheran High School Assn. (2009) 170 Cal.App.4th 828, 834-841.) 

Plaintiffs rely on a number of cases, but point particularly to contrary holdings in Sullivan 
v. Vallejo City Unified School Dist. (E.D. Cal. 1990) 731 F. Supp. 947, 953, and  K.T. v. Pittsburg 
Unified School District (N.D. Cal. 2016) 219 F. Supp.3d 970, 983.  On the one hand, a school 
district is not a typical “business,” but the act has not been limited to traditional businesses, and 
applies to “all business establishments of every kind whatsoever.”  (Civil Code § 51, subd. (b); 
Isbister v. Boys’ Club of Santa Cruz, Inc.  (1985) 40 Cal.3d 72, 76 [act to be interpreted “in the 
broadest sense reasonably possible.”].)  The latter cases are firmly rooted in the wording and 
purposes of the statute, and are consisted with the Supreme Court’s direction that the act must 
be interpreted broadly.   

The County Defendants’ demurrer to the seventh cause of action is overruled. 

F. 8th Cause of Action - Tom Bane Civil Rights Act 

County Defendants demur to the eighth cause of action based on Plaintiffs’ failure to 
exhaust administrative remedies.  IDEA exhaustion does not apply to state claims under the 
Tom Bane Civil Rights Act. (See 20 U.S.C. § 1415 (l); Cal. Civ. Code § 52.1 subd. (h).) 

Accordingly, the County Defendants’ demurrer to the eighth cause of action is overruled. 

G. 9th Cause of Action - unlawful expenditure of tax funds - CCP §526a 

The County Defendants argue the ninth cause of action duplicates the same facts and 
theories upon which the first four causes of action rest, and is controlled by the same litigants 
(the guardians ad litem), and that it therefore “adds nothing to the complaint,” and is “redundant 
surplusage.”  (County MPA, 15:16-16:15.)  The right being asserted by the Taxpayer Plaintiffs is 
distinct from the rights they seek to enforce on their children’s behalf, and even if it were the 
same, redundancy is not, by itself, a basis for sustaining a demurrer.   

The State Defendants also demur to the ninth cause of action on the grounds that (1) 
there is no governing body with a ministerial duty to act, which has refused to act, (2) the cause 
of action is derivative of the first three causes of action that are susceptible to demurrer, and (3) 
the allegations are too general to state a claim for relief under Code of Civil Procedure, section 
526a.  (State MPA, 33:18-34:14.)   

The recent Collins v. Thurmond case addressed whether similar allegations were 
sufficient to state a cause of action.  (See Collins, supra, 41 Cal.App.5th at 908-914.)  After 
discussing the requirements for a taxpayer action generally, it held that “[a]lthough appellants’ 
contentions are vague as to the nature of the state-level defendants’ actions, appellants do 
minimally allege that the state-level defendants are authorizing funds that they know are being 
illegally used by their recipients, that illegality arising, at a minimum, from a violation of the equal 
protection clause.” 
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In affirming the lower court’s dismissal of the taxpayer claim, the appellate court in 
Collins found a cognizable cause of action at the pleading phase, but held the plaintiffs’ failure to 
exhaust their administrative remedies pursuant to the Uniform Complaint Procedures prohibited 
their claims.  (Id. at 911-914.)  The trial court did not, as a result, abuse its discretion in 
dismissing the taxpayer claim.  (Id. at 912-914, citing Animal Legal Defense Fund v. California 
Exposition & State Fairs (2015) 239 Cal.App.4th 1286, 1301 [“where the Legislature has 
provided an administrative remedy, a taxpayer action cannot be used in lieu of that remedy”].)    

Accordingly, the Collins court’s analysis applies here, and for the reasons discussed 
above, the Court takes the same approach.  The Court has found that Elyse K. exhausted her 
administrative remedies, as discussed above, but the other Taxpayer Plaintiffs have not alleged 
sufficient facts supporting their exhaustion of administrative remedies.  The demurrer to the 
ninth cause of action is therefore sustained with leave to amend. 

H. State’s Request for Dismissal of all claims as to “State of California” 

The State Defendants seek to dismiss defendant State of California, on the grounds that 
the specifically identified state agencies are those with responsibility for the programs at issue 
here, and there is no need to join the State of California.  They distinguish Butt v. State of 
California, supra, 4 Cal.4th at 674-677, in which there was uncertainty as to which agencies 
needed to be identified.  There is no express authority, however, that this is sufficient by itself to 
dismiss a party.  State Defendants have cited only Code of Civil Procedure section 430.10, 
subdivisions (e) and (f).  They have not demurred on the basis that there has been a misjoinder 
of parties. 

Accordingly, the demurrer is overruled with respect to State Defendants’ argument that 
the State of California is an improper party. 

I. County Argument that Class Relief Must be by Writ of Mandate 

The County Defendants demur to the entire Second Amended Complaint, arguing that 
the requirements for class certification cannot be established, and therefore only a writ of 
mandate can be used to provide relief.   

A demurrer to class action allegations may be sustained where “there is no reasonable 
possibility that the requirements for class certification will be satisfied.”  (Tucker v. Pacific Bell 
Mobile Services (2012) 208 Cal.App.4th 201, 210.)  County Defendants first argue that since 
only injunctive relief is sought, a writ of mandate proceeding is simpler.  Assuming that a writ of 
mandate proceeding would be simpler than a class action, this is not sufficient grounds by itself 
to sustain a demurrer to class action allegations.   

County Defendants also argue that a class action is not necessary if only injunctive relief 
is to be granted.  But neither a class action nor a petition for writ of mandate provide the court 
with authority to issue blanket injunctive relief without limitation.  Both class actions for injunctive 
relief and writ of mandate proceedings include limitations on the scope of relief that can be 
granted, based on the nature of the alleged interests of the plaintiffs.  (Carsten v. Psychology 
Examining Committee of Bd. of Med. Quality Assur. (1980) 27 Cal.3d 793, 796 [writ will be 
denied unless petitioner has sufficient beneficial interest]; Schmier v. Supreme Court (2000) 78 
Cal.App.4th 703, 708 [petitioner must have direct interest in the action sought to be coerced].)  
Accordingly, the Court cannot determine at the pleading stage whether a particular form of 
action is “unnecessary.” 
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County Defendants also assert that Plaintiffs are not proper class representatives 
because they have foregone monetary claims on behalf of the class.  At the same time, they 
assert that monetary claims would be too individualized for class treatment.  County Defendants 
may be correct that monetary claims are not appropriate for class treatment, but it does not 
follow that Plaintiffs are poor class representatives.  

Finally, County Defendants argue that the issue of whether any given student was the 
subject of improper restraints or seclusion will be a matter of individual proof, which is not 
subject to class determination.  This may be a serious problem, one that could defeat class 
certification, depending on the extent to which Plaintiffs show the existence of class-wide 
policies and practices as discussed above.   

All of these issues have some potential merit, but are properly considered in the context 
of a motion to certify a class.  At this point, however, Plaintiffs have sufficiently alleged that all of 
the class members are currently at risk of having restraints or seclusion imposed on them 
pursuant to school-wide practices, which would create common issues applicable to the entire 
class.  Thus, the Court cannot sustain a demurrer to the class allegations.   

The County Defendants’ demurrer to the complaint as to the type of relief sought is 
overruled. 

IV. County Motion to Strike 

The County Defendants move to strike numerous portions of the complaint.  For the 
reasons set forth below, the motion is denied.   

The court may, upon a motion, and upon terms it deems proper, strike out any irrelevant, 
false, or improper matter inserted in any pleading.  (Code Civ. Proc., § 436.)  This includes 
allegations not essential to the claim or defense, allegations not pertinent to, or supported by, an 
otherwise sufficient claim or defense, and a demand for judgment requesting relief not 
supported by the allegations of the complaint or cross-complaint.  (Code Civ. Proc., § 431.10.)  
The policy of the law is to construe the pleadings “liberally … with a view to substantial justice” 
(Code Civ. Proc., § 452.)  In ruling on a motion to strike, courts do not read allegations in 
isolation.  (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) 

In their motion to strike, County Defendants duplicate their exhaustion of administrative 
remedies argument made in their demurrer.  County Defendants appear to argue that because 
the gravamen of the SAC is the denial of free and appropriate public education, and because 
Plaintiffs failed to exhaust their administrative remedies for the denial of a free and appropriate 
public education, the causes of action straying from that gravamen should be stricken.  (County 
MPA, 9:18-13:19.)  In any case, the Courts ruling, supra, addresses the issue of compliance 
with exhaustion requirements.    

Citing cases related to writs of mandamus, County Defendants also argue that, because 
Plaintiffs request the Court to “command the CCCOE to legislate new policies and practices,” 
and because this sort of relief is not available, aspects of the prayer for relief should be stricken.  
The Court does not find the prayer here to be requesting any new legislation.  Plaintiffs seek to 
enforce defendants’ compliance with existing duties.  The requested relief may or may not be 
available when the merits are reached. 

County Defendants also request that 37 distinct segments of the Second Amended 
Complaint be stricken as “surplusage, hypotheticals, and legal conclusions.”  They argue 
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“[p]laintiffs need not prove any of the[se] allegations to prevail on any of their causes of action.”  
(Motion to Strike, 17:14-15.)  No supporting analysis specific to the individual segments is 
provided, but many of the allegations listed in the motion, if true, could conceivably support a 
finding of negligence, at a minimum (for example, standards of practice in other states, 
foreseeability of harm based on published articles and studies, and failures to conduct required 
student assessments or IEP meetings, as required for the provision of a FAPE).  Other 
segments could support the exhaustion of administrative remedies.  Because a complaint is not 
admissible evidence, the potential for prejudice to defendants is limited.  While the allegations of 
a complaint frame the issues to be decided in the merits phase of the case, the allegations do 
not obviate the requirement that Plaintiffs prove they are entitled to the relief sought. 

As a result, the allegations County Defendants move to strike in the SAC are not irrelevant, 
false, or improper matter pursuant to Code of Civil Procedure section 436. 
 

  

11.  TIME:  9:00   CASE#: MSC19-00972 
CASE NAME: KERRI K. AND JACOB K.  VS.  STATE OF CALIFORNIA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 

  

12.  TIME:  9:00   CASE#: MSC19-01816 
CASE NAME: WILSON VS. COOKSEY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY DEBORAH A COOKSEY, et al. 
* TENTATIVE RULING: * 
 

Before the Court is the unopposed demurrer (the “Demurrer”) filed by Defendants Deborah A. 

Cooksey, Nellie Eileen Meyer, Debra Mason, Joanne Durkee, Brian Lawrence and Linda Mayo 

(collectively “Defendants”). The Demurrer relates to the Complaint filed by Plaintiff Michael 

Geary Wilson (“Plaintiff”) for forfeiture and damages pursuant to Code of Civil Procedure 

§ 1992.  The Court previously granted Plaintiff’s request to continue the matter three weeks to 

allow more time to file a response, but no response has been provided within the time allotted. 

For the following reasons, the Demurrer is sustained, without leave to amend. 

Request for Judicial Notice 

Defendants’ unopposed request for judicial notice is granted. Evid. Code §§ 452, 453. 

Analysis 
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Plaintiff’s complaint is premised on the failure of Cooksey, Meyer, Mason, Durkee, Lawrence, 

and Mayo to appear to attend trial as witnesses in case no. MSN18-1101 notwithstanding 

service on their attorneys of subpoenas for their appearance. Complaint at ¶¶ 9, 10. He alleges 

that all six defendants failed to appear in Court as trial witnesses three times each and requests 

as a consequence a $1,500 forfeiture for each defendant pursuant to CCP § 1992. Id. at ¶ 29. 

Defendant demurs on the grounds that Plaintiff is not entitled to relief under CCP § 1992 

because the Court did not make a prior determination that the subpoenas were disobeyed. 

Prior to 1959, section 1991 provided the method of enforcing compliance or 

punishing refusal. By its terms, punishment could not be predicated on a refusal 

until the court had first ordered the witness to comply. In 1959 the Legislature 

added sections 1991.1 and 1991.2 providing, respectively, that disobedience of a 

subpoena requiring attendance as a witness at a deposition might be punished 

as a contempt without the necessity of a prior court order directing compliance, 

and that the provisions of section 2034 shall thereafter apply to any act or 

omission connected with a deposition, in lieu of the provisions of section 1991. 

Section 1992, which was not affected by the 1959 amendment, provides certain 

“forfeitures” from a witness who fails to obey a subpoena. To avail himself of 

the benefits of this section, a party must first, in some manner bring the 

alleged disobedience of the witness to the attention of the trial court. A 

motion requiring the witness to comply with the terms of the subpoena is 

appropriate for this purpose. 

Filipoff v. Superior Court of Los Angeles County (1961) 56 Cal.2d 443, 450 (emphasis added). 

Here, Plaintiff never brought a motion requiring compliance with his subpoenas. See RJN Ex. B. 

As a consequence, he may not avail himself of the benefits of CCP § 1992. The Complaint 

cannot be cured by amendment and so the Demurrer is sustained without leave to amend. 

 

  

13.  TIME:  9:00   CASE#: MSN19-1906 
CASE NAME: YAPSTONE  VS.  LAURA CHRISTINE 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY YAPSTONE, INC. 
* TENTATIVE RULING: * 
 
Dropped at the request of the moving party on 11/22/19. 

 

  

 


